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Human Rights Protection in Australia
—— An introductory study on the significance of ‘entrenchment’ in a bill
of rights in a written constitution ——

SATOH Jun'ichi

Abstract

This is an introductory study concerning the implications of the human rights
‘entrenchment’ in a written constitution.

In Japan, almost all constitutional scholars argue that the provisions of a bill of rights
in a written constitution is necessary for the protection of human rights. However, a
court’s power to declare the statute’'s constitutionality sometimes does not work even
if the legislative branch of government infringes on human rights. In contrast, the
Commonwealth of the Australia Constitution Act [the Constitution] has no bill of rights.
But various indices, e.g., Andrew Fagan, The Atlas of HUMAN RIGHTS, sometimes
indicate that human rights protection in Japan and Australia is equal. In the first section
of this article I discuss some reasons. The second section discusses the meanings of
“entrenchment” in constitutional context. To discuss this theme, this article compares
the human rights protection in Australia and in Japan.

This article does not argue whether or not the Commonwealth of Australia or States
of Australia should have a bill of rights. In Australia, the Federal Government has no

bill of rights in its written constitution, and did not enact a “human rights act”. The
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Constitution has the articles of explicit rights, and the Commonwealth Parliament
created the Acts concerning Aboriginal Rights and the Acts concerning the Human
Rights Institutions of the Human Rights Conventions of United Nations, which the
Commonwealth Government ratified. Many commentators and case laws of the High
Court of Australia, which is supreme court of the Commonwealth of Australia, believe
the Constitution of the Commonwealth of Australia implies human rights, and the
common law rights derived from United Kingdom has vital importance. The argument
against a bill of rights is that Australia has no reason to enact a “human rights act’
, or has no need to alter its Constitution to include a bill of rights, because Australia has
a common law tradition and an enactment of this nature will not make a significant
difference to the present situation. In contrast, Commonwealth of Nations, especially
New Zealand and the United Kingdom have acts concerning human rights. Moreover,
in Canada and South Africa, their written constitutions have a bill of rights. To analyse
status quo of Australia, we must consider these constitutions of Commonwealth
countries.

In conclusion, I argue that the human rights education and the consciences of judges

have vital importance.

F —77— I ! entrenchment, Bill of Rights, Commonwealth of Australia Constitution Act,
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collaboration with the Melbourne Journal of International Law Inc |2 &7z,
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LB be BBA—ANTNTICBIABEOEEFHESL, WFyE&EE —a—T—-F Y FNEE,
AX)AEEE, M7 7)AEFREORBME S LEZEFESNLD, KIEOMBRLHY, BIFRTIT) FE
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BULAMEZFIHLTW5b, See, eg, Blackshield and Williams, Australian Constitutional Law and
Theory (Federation Press, 2010); Clarke, Keyzer and Stellios, Hanks Australian Constitutional
Law, 8" Edition (LexixNexis Butterwaorths, 2009) ; Joseph and Castan, Federal Constitutional
Law: A Contemporary View, 3 Edition (Thomson Reuters, 2010): Suri Ratnapala, Australian
Constitutional Law - Foundations and Theory, 2™ edition (Oxford University Press, 2007). 7272
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RIS HAR M S AT 4] RG] GB—E8, 2010 4F) 116 ~ 124 HA2 2 H.)
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OFFEIFFANNTH MG 2 O TH Do DL ZREURIRIIZINAT, 2010 K225 2011 4D 0L
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9) Legislative Assembly of Queensland, Legal, Constitutional and Administrative Review Committee,
The preservation and enhancement of individual's rights and freedoms in Queensland: Should
Queensland adopt a bill of rights? (November 1998, Report No 12).
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OO EVZDLEMERS I ETDHDTH L MHE TS, entrenchment DEFRAE, 4+ —
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FEETA—A N T ) TELELZHHBREERRNITHAL TR 21 ZIEM—DO I TH S L BbN LD, &
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INHFHSF I ERIC L TEZEHTB Y, A, AMERBLICE L CLELRRE) TOERIZE LD D,
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WEOBEIZD IR TEET 5,
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DEMERIZLBIML TV L, ZOMHETHH 5. L5 PAEL T D L) BT
MNECHET 2EREDS DL LWz D L LIEEIZENICOWTIEA ¥ R LAk, B
ZHIET 2 2 & THO TEWNENRI 2RO L ERNICIEIEZEZONTNwLEZ L TH D,
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Constitution Act AL L7, 7 A ) AT S ORES &> C, PR IAEmMSND LI 12
TeDTH Do BAULLIIOE, EBICIEEE 1209148, SR [+ —2 ) 7EED ] 3 (W%ﬁ :
JiAm MR oEdsE BEUB) 78 ~ 79 ') 22,

16) FE3 THEUF-EEMHE O EARWICH CEHE LT, T TIRAMSHEORILZRLTW
% Peter Bailey, The Human Rights Enterprise in Australia and Internationally (LexisNexis Butter-
worths Australia, 2009) 273-274 @ Table 4.1 |2 X 2% & L TRML T, FFICFEZH L T
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